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November 8 2010

Via US Mail and Regulationsgov

Water Docket

Environmental Protection Agency

Mail Code 2822T

1200 Pennsylvania Ave NW
Washington DC 20460

RE TMDL for the Chesapeake Bay Watershed

Docket ID No EPAR03OW20100736

Dear Sir or Madam

I am writing on behalf of the Virginia Association for Commercial Real Estate

VACRE to provide comments on the proposed Watershed Implementation Plan

for the Chesapeake Bay Watershed Northern Virginia Hampton Roads and

Richmond area commercial and industrial developers have teamed as VACRE
with other professionals from the urban crescent of Virginia to serve as the voice

of the commercial and industrial development community in Virginia NAIOP
Northern Virginia the Hampton Roads Association for Commercial Real Estate

HRACRE and the Greater Richmond Association for Commercial Real Estate

GRACRE comprise the three member chapters of VACRE There are about 800

member companies in VACREs three chapters Many have offices and are

creating jobs and promoting Virginias economic development in two or all three

of the regions of Virginia that VACRE represents

The members of VACRE recognize the Chesapeake Bay is a national treasure

We support the goal of establishing a pollution diet for the Chesapeake Bay that

would be achieved over a fixed period of years by equitably requiring reductions

across all sectors producing pollutants throughout the Bay watershed through

implementation of a variety of best management practices We are committed to

working with state and local officials farmers homeowners the environmental

community and the business community to equitably and costeffectively achieve

this goal through adoption and implementation of Virginias Watershed

Implementation Plan WIP for achieving this goal We strongly oppose

however the timetable and process EPA has utilized to develop and proposes to

implement the draft TMDL it released in September 2010 as well as the substance

of the backstops it released at that time

The members of VACRE wholeheartedly endorse the concerns previously raised

with EPA by Virginia Governor Bob McDonnell over the Chesapeake Bay

TMDL in his June 15 2010 letter to EPA Administrator Lisa Jackson We share

the concerns also addressed by Virginia Secretary of Natural Resources Doug

Domenech in his September 3 2010 cover letter to EPA Region 3 Administrator
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Shawn Garvin submitting Virginias draft WIP Governor McDonnell correctly objects to the

short timeframes and opportunities for public comment by the very citizens and affected

constituencies who will be responsible for reducing nutrient and sediment pollutants into the

Bay and properly calls for sound science supporting the requirements being imposed on the

states We agree with Secretary Domenech that EPA needs to take into account that it is forcing

states to implement the TMDL during the worst economy in at least a generation We also

agree with Secretary Domenech that the model upon which the TMDL is based has fundamental

flaws and assumes a level of precision far beyond what the model is capable of and without

regard for the economic consequences

VACRE urges EPA to delay adoption of the TMDL and any decision to impose backstops on the

states for at least one year and until no sooner than December 31 2011 We ask for this for the

following four reasons

First as emphasized by Governor McDonnell and Secretary Domenech the regulatory

development process EPA has used for the TMDL has been too rushed EPA set unreasonable

deadlines and provided inadequate opportunity for comment both from the public and from the

states It is wrong for EPA to fail to establish a reasonable adoption process for this federal

program that will cost Virginia residents businesses and local and state governments billions of

dollars It is illegal for EPA to claim it had to do this because it settled a lawsuit to which

Virginia was not even a party Allowing a reasonable period of time for comments on and

adoption of the TMDL and the resulting state WIP would not prevent adoption of the kind of

program envisioned by EPA It will only make both the TMDL and WIP better morecosteffectiveand greatly increase their chances of success over the time period envisioned

Second as evidenced in the comments filed by Michael S Rolband the model used to establish

the TMDL has three significant flaws 1 The data used for existing impervious surfaces is

overstated by a 25 magnitude 2 The model inadequately counts reductions currently being

realized from common pollution reduction practices in Virginia and 3 The model incorrectly

accounts for pollutants from different land uses See November 1 2010 comments of Michael S

Rolband which were filed in this docket It is arbitrary and illegal for EPA to establish a TMDL
for the Chesapeake Bay until such time as the model

is

fixed Once again delaying adoption of

the TMDL until December 31 2011 will allow for these flaws to be fixed and allow for

production of an allocation that can achieve buyin and support from many more stakeholders

Third it is arbitrary and wrong for EPA to refuse to consider and incorporate costeffectiveness

into its proposed TMDL EPA acknowledges it has not used any analysis of costs in the

development of its proposed TMDL and says it has not done so because it is not required by law

to do so This decision in the urbansuburban sector of Virginia would require Virginia

taxpayers to pay between $125 billion and $45 billion in costs for just the urban retrofit

component of the TMDL allocation for Virginia over the proposed fifteen year period As
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evidenced by the order of magnitude estimates prepared by Michael S Rolband of Wetlands

Studies and Solutions Inc and filed in this docket much greater
reductions in pollutant levels

from the urbansuburban sector could be achieved at far less cost through the implementation of

other available best management strategies such as wastewater treatment See Exhibit 21 of

November 5 2010 Comments on the Commonwealth of Virginia Chesapeake Bay TMDL

September 2010 Draft Phase I Watershed Implementation Plan by Michael S Rolband

Despite this evidence one of the proposed EPA backstops for Virginia would require

implementation of urban retrofits

Finally no legal authority exists for the full range of urbansuburban retrofits the EPA draft

TMDL or backstops would require of existing properties including state and local highways

These include installing rain gardens and tearing up parking lots and installing stormwater

controls including pervious asphalt Such controls are far more expensive and achieve far less

pollutant reductions per dollar spent than wastewater treatment plant upgrades which developers

pay for too or many agricultural best management practices contained in the Virginia draft

WIP Agricultural BMPs could be funded through a nutrient exchange program andor nutrient

trading fund which accepts payments from urbansuburban land disturbing projects

Thank you for considering these comments and we urge EPA to be responsive to our request to

extend the public comment period on the draft TMDL and delay its adoption until at least

December 31 2011

Sincerely

Philip F Abraham

Legislative Counsel

Attachment

Cc The Honorable Robert F McDonnell

The Honorable Doug Domenech

David Johnson Department of Conservation and Recreation

David Paylor Department of Environmental Quality

VACRE Executive Committee


